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To Be a Good Witness You Need to 
Know How The Game is Played

A trial is the search for the 
truth.

Not quite
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You Need to Know How The Game 
is Played

A trial is theatre
A trial lawyer uses theatrics as a form of 
persuasion in order to:

influence,
reinforce,
shape or change attitudes,
direct the decision making of the judge 

or jury

You Need to Know How The Game 
is Played

A trial is also theatre
It is a huge mistake to believe that the trier of fact 
(judge or jury) is a passive participant in the trial 
process. As a witness your “performance” is 
critical.

In order to be an effective witness you need to 
understand the entire trial process and specifically 
your individual part of the process. 

You Need to Know How The Game 
is Played

A trial is theatre

In order to motivate the judge or jury to 
listen to you as a witness, and to act in the 
manner that you are advocating, you 
must understand how to effectively and 
persuasively present your testimony.
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The Structure of a Trial

Voir dire (jury selection)
Opening statements
Direct examination of witnesses
Cross examination of witnesses
Redirect examination
Recross examination
Summation

The Tour de Courtroom:
A Study in Testosterone Levels

The legal system isn’t perfect
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The legal system isn’t perfect

Cases take too long to be adjudicated

Defense attorneys turn things upside down (and 
get away with it!)

Prosecutors don’t (or can’t) take the time to 
prepare witnesses adequately

Why do witnesses always get the telephone call 
at noon to be in court to testify at 2:00 pm? (It 
drives them crazy)

Let’s Not Get Started About Judges

The Defense Considerations: 
Every Case Has a Theory

KNOWLEDGE IS POWER

Looking for the defendant’s theory 
of the case as soon as possible will enable 
you to better prepare the prosecution’s 
case

…and the testimony of the prosecution’s 
witnesses
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The Defense Considerations:
Every Case Has a Theory

The defense’s theory of the case begins to 
unfold as soon as defense counsel is 
retained:

Pre-trial motions:
Motion In Liminae
Motion to Suppress

The Defense Considerations:
Every Case Has a Theory

The defense’s theory of the case begins to 
unfold as soon as defense counsel is 
retained:

Pre-trial discovery:
Depositions (a/k/a/EBTs, used in civil matters only)
Document/Discovery demands  

All roads lead to the courtroom

Like it or not, if you are involved in the 
investigation of a homicide you will, at 
some time in your career, find yourself in 
the courtroom
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Why is it I never feel adequately 
prepared to testify in court?

There is never enough time to prepare 
with the prosecutor

There is never enough training to prepare 
me to understand what will be coming at 
me in the courtroom

(i.e. What will that rat bastard defense 
attorney be asking me?!)

Knowledge is Power

The more you know, the better prepared 
you’ll be, and the less stressed you’ll be

Stress has a negative effect on your 
ability to adequately perform

Knowledge is power

I know what you know

I’ve taken the time to educate myself to 
understand what you do, understand the 
protocols you follow, and study the 
reports you prepare

Why?

So I’ll know where you screwed up
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Knowledge is power

What can you do about that?

Assess whether the defense attorney has 
any grasp of the subject matter

Most defense attorneys can’t possibly 
know more than you do about what 
you do

BUT as trial lawyers we can control the 
flow of information in the courtroom

Prepare your testimony as if you were 
studying for an exam

Make sure that you know all of the facts, 
have read (and re-read) your notes and 
records and case file and know where to 
find the information within them

It’s OK to make mistakes

Everybody does

Just make sure you don’t make the same
mistakes

Get debriefed after you testify
receive/ask for constructive criticism from 
the prosecutor

Get yourself videotaped
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You can’t control everything

Most aspects of the case are beyond your 
control

The investigation, examination, interview 
and prosecution are a group effort, and 
no one person is responsible for a bad 
result

What did you miss?

Remember to consider alternative 
explanations, rule out diagnoses, and 
accidental causes of the injuries you 
observe 

PSA: Make time for yourself

It clears your mind

Helps you to focus on specific issues in 
your case outside the work environment

Exercise is good for you, since it helps 
produce endorphins, which makes the ‘ole 
engine run better
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PSA: Spend time with your family

We all get caught up with our cases

There will always (unfortunately) be 
cases, but there is only one time your 
child finally learns to ride a bicycle, or 
scores their first goal.

Develop personal relationships with professionals 
in other disciplines than your own

You don’t know everything, and it sure is 
nice to be able to pick up the telephone 
and run a question or theory by another 
professional

Voir Dire

Pronounced:

(vwahr deer)

Unless you practice in Texas. Then its:

(vor dīr)
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Voir Dire

Defined:

n. [Law French voir- “to see” and dire-“to speak”]

A preliminary examination of a prospective juror by a 
judge or lawyer to decide whether the prospect is 
qualified and suitable to serve on a jury.

Black’s Law Dictionary, Seventh Edition

The trial attorney’s nightmare

Jury Duty Excuse
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What do attorneys look for in a 
prospective juror?

Someone who is:

p Fair
p Impartial
p Free of prejudice
p Free of bias
p Open minded
p Decisive
p Free of stereotyping people.

What do attorneys really look for in a 
prospective juror?

Someone who is:

p Fair for only my client
p Impartial except when it comes to my client
p Free of prejudice except against the other side
p Free of bias except against the other side
p Open minded only to my theory of the case
p Decisive in doing what I want them to do
p Free of stereotyping people I call as witnesses.
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What do attorneys really look for in a 
prospective juror?

When we engage in voir dire we are trying 
to select a jury most receptive to our
point of view, version of events, and 
theory of the case.

In the process we are also attempting to 
eliminate those prospective jurors who 
are predisposed to vote against us.

The three goals of an attorney
during voir dire

1. To uncover any bias and/or prejudice of 
prospective jurors and to eliminate those 
jurors from serving on your jury panel;

2. To educate the jurors about the case in a 
manner which conveys your theory of the 
case and the context in which you wish the 
evidence to be considered; 

3. To begin to establish a relationship of trust, 
respect, and credibility with the jury, and to 
work toward making the jury like you (and 
your client) 
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What jurors really want

Make voir dire a conversation, not a 
cross-examination

Tell them the truth

Tell them a relevant, coherent, true 
story

Respect them

What jurors really want
Respect their time

Talk to them in plain english

Don’t act up in the courtroom

Make the case interesting

Help them maintain respect for the 
justice system

The jury we’d all like to have
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The Trial Lawyer

Courtroom Psychology:
The Language of the Courtroom

Prosecution Terminology:

The “defendant”, not “Mr. Jones”

The concept is to “dehumanize” the accused

The “victim”, not “The deceased”

The goal is for the jury to equate “victim”, 
which already presupposes that the event which is 
the subject of the trial is already established, with 
the complainant

Courtroom Psychology:
The Language of the Courtroom

Defense Terminology:

“Mr. Jones”, “Bob”, “The accused”, never 
“The defendant”

The concept is to “humanize” the accused

The “deceased” 
Never use the word “Victim”

It is “alleged…”, the “allegations…” 
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Courtroom Psychology:
The Language of the Courtroom

Try addressing the defense attorney by 
their name

(No, their real name, not the one you have 
for them)

Courtroom Psychology:
The Language of the Courtroom

Think about word choices
Avoid legalese and formal/technical 

language:

Don’t say: “Exit the vehicle”
Do say: “Get out of the car”

Don’t say: “prior” or “subsequent”
Do say: “before” or “after”

Courtroom Psychology:
The Language of the Courtroom
Avoid legalese and formal/technical 
language:

“It helps if an officer is relaxed on the 
stand, talking like a real human being. 
Jurors don’t warm up to officers who talk 
in this strange language. An officer comes 
across as cold, lacking personality and 
feeling.”

United States v. Marshall, 9th Circuit, 1973
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Courtroom Psychology:
The Language of the Courtroom

Courtroom Psychology:
The Body Language of the Courtroom

The psychological concept of 
transference:

If the jury likes me, they’ll like my client.

I will pat him/her on the back
Touch their arm
Smile at them
Be seen with them during breaks

Fun and Games in the Courtroom:
The Art of Communication

“The secret of life is honesty and fair 
dealing…
If you can fake that, you’ve got it made.”
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What is Effective Courtroom 
Communication?

Communication is the transmission of 
ideas to others.

In order for you to effectively convey 
your information/position to the jury, so 
that it may be effectively interpreted by 
them, it must take a form familiar to 
them.

Unless the communication is geared to 
the judge or jury, it will be neither 
effective nor persuasive. 

Getting the Message Across 
Effectively in Court

In court, the communications by the 
lawyers and witnesses to the finder of fact 
must be designed to persuade judge or 
jury.

The language of the law, and of law 
enforcement, medical and mental health 
witnesses, is simply not readily 
understandable to 99% of American 
juries.

Non-Verbal Messages Reinforce, or 
Contradict, What is Being Said

The courtroom communication process 
takes place on several levels, often at the 
same time.

What is verbally communicated is either 
reinforced or contradicted in some way by 
what is communicated through non-verbal
methods.

Example: open-ended questions during 
voir dire. (Chambermaid)
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Non-Verbal Communication

Facial expressions, body movements, gestures:
Helpful during cross-examination when an 
obviously untruthful witness is testifying. Facial 
expression communicates absolute skepticism or 
scorn to the jury.

Visual Communication: What is communicated 
verbally can be enhanced by visual demonstration, 
a “show and tell” type presentation.

Example: Gun point rape victim unable to 
remember the defendant’s hair style, hair 
color, the clothing, etc.

The Jury Is Usually Watching

The jury is usually watching what is going 
on in the courtroom during the trial and 
during breaks, in the hallway, on the 
elevator…

Therefore, you are always communicating 
to the jury. Assume you are being 
watched.

The one time that you let your guard down 
is the one time that one or more jurors are 
present to see and hear it.

The Courtroom: Welcome to my 
sandbox, but don’t get too comfortable.

The courtroom is a trial lawyer’s home.

You must behave in someone else’s home.

Which means that if you don’t behave…

You’ll be punished…

How, you ask?
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Remember your ethical obligations

Remember your ethical obligations

Hope that the victim will receive justice in 
the courtroom…
…but don’t always bet on it

Don’t take justice into your own hands by 
embellishing your testimony

Doing that only further perverts 
justice

Plea Bargaining

If possible, try to think of it as a win/win 
situation where

the victim’s family is protected (and 
spared from testifying)

the perpetrator is given a guaranteed (and 
yes, a sometimes reduced) sentence 
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The Courtroom

The rules of engagement in a 
courtroom are the rules of 
evidence.

That means that you must answer 
the question that you are asked…

…not the question that you’d 
prefer to answer.

Don’t ever expect this to happen when you are 
testifying

What is needed in order to be an  
effective witness?

You must be:

Educated
Trained
Experienced
Have a total command of the facts
Persuasive
Honest
Professional
Likeable
Articulate
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The Qualifications of an Expert Witness

The witness must possess the requisite 
skill, training, education, knowledge or 
experience from which it can be assumed 
that the information imparted, or the 
opinion rendered, is reliable.

The Qualifications of an Expert 
Forensic Interviewer  

The witness must be able to testify as to 
how they obtained their skill, training, 
education, knowledge or experience:

Formal course work, individual reading, 
workshops and conferences, professional 
experience and supervision.

The Qualifications of an Expert Witness

Expert testimony will be allowed if the 
information to be imparted will assist the 
court to clarify an issue which calls for 
professional or technical knowledge, and

the required knowledge possessed by the 
expert witness is “beyond the ken” of the 
average juror, or finder of fact.
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Voir Dire of an Expert

The Joy of Being an Expert Witness

An expert witness is generally the only 
type of witness allowed to offer opinion
testimony based upon their qualifications.

Attacking the Expert in Court

Attack the expert’s field
Attack the expert’s qualifications
Expose the expert’s bias
Attack the expert’s facts
Vary the hypothetical
Make the witness your own
Impeach with treatise/peer reviewed 

literature
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Attacking the Expert in Court

Limit the expert’s area of expertise
Reasonable minds differ/differences of 

opinion
Use of prior testimony/statements
Establish areas of agreement
Attack lack of thoroughness
Delineate what the expert perceives as 

their role

Areas of Attacking the Forensic 
Interviewer

Interviewer Bias- you need to approach the 
interview with an open mind about what 
happened.

Confirmatory Bias- an interviewer’s determination 
to confirm a particular hypothesis, without 
consideration of plausible, alternative 
explanations, may impair the capacity to receive 
and objectively interpret information from the 
child and may lead to substantial interviewer rror.

(Sorenson, Bottoms & Perona, 1997)

Areas of Attacking the Forensic 
Interviewer

Unfamiliarity with specific cultural issues

Possible language issues

Possible developmental issues

Use of leading questions
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The Importance of Accurate 
Documentation

If you didn’t record it in your notes 
or report…

It wasn’t said to you
You didn’t see it
You didn’t hear it
It didn’t exist

The Medical Expert Witness

“Expert witnesses who are testifying upon 
matters of scientific investigation should not be 
partisans of one side or the other of the 
controversy…If the physician himself is a partisan 
it is obvious that his testimony is of small value.

If he is a partisan he is quite sure to reveal 
the fact as soon as he opens his mouth, and his 
testimony will be estimated accordingly. Judge 
and jury will cast it aside…”

Journal of the American Medical Association
June 3, 1893

The Importance of Accurate 
Documentation

A medical record is a legal document.

Statements made to a physician for the purpose 
of diagnosis and treatment are considered 
exceptions to the hearsay rule.

You may be called upon months or years after 
your examination, and hundreds of patients 
later, to testify regarding the physical 
examination, your diagnosis and conclusions 
regarding a particular case.
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The Importance of Accurate 
Documentation

Use legible handwriting

Use recognized abbreviations and accepted 
terminology

Carefully describe appearance and location of:
gun shot wounds
bruises
lacerations
punctures
burns
sores
marks

The Importance of Accurate 
Documentation

Make diagrams if appropriate

Take photographs using forensically acceptable 
protocol

Record verbatim statements of the victim

Do not paraphrase the victim’s terminology for 
how they refer to their body parts

Consider and record differential diagnosis and be 
able to explain and support your conclusion

Education, Training and Experience
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The Jury (and sometimes the Judge) 
want to be entertained

Television has created expectations of what 
people expect in the courtroom.

CSI ________
Law and Order _______
The Closer
Saving Grace
The Shield
The First 48

Education, Training and Experience

Do you know how to do what you do?
Why are you qualified to do what you do?
How were you trained? Where did you learn 

it?
Did you do what you were trained to do?
How complete was your investigation?
Can you explain how you do what you 

do?

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

1. The importance of a thorough investigation

©Wicklander-Zulawski & Associates
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What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

2. The importance of a basic understanding of 
criminal procedure (Miranda, search and 
seizure, etc.)

©Wicklander-Zulawski & Associates

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

3. The importance of careful report writing

©Wicklander-Zulawski & Associates

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

4. The importance of concise and accurate 
courtroom testimony

©Wicklander-Zulawski & Associates
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What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

5. An understanding of how defense attorneys 
think and how best to handle that attorney 
during cross-examination

©Wicklander-Zulawski & Associates

Organizing your testimony

You must know all of the facts of your 
case…who, what, when, where, why and 
how.

You must know where to find that 
information in your case file.

Two Step Preparation for Trial

What to do to prepare before the trial

What to do to prepare for your testimony
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Testimony About Your Investigation

Be prepared to talk about what you did to 
investigate the case and why you did it

Witnesses you interviewed

Evidence you collected or the reasons 
why you didn’t

Your Investigation

Can be divided into two broad categories:

Interviewing witnesses and the suspect

Gathering of evidence, through the search and 
seizure process, and through the medical 
examination

Your Investigation

Share with the prosecutor any problems 
you anticipate with how you (or someone 
else) conducted the investigation

If the prosecutor doesn’t know about it 
they won’t be prepared to deal with it.
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Your Investigation
Know the weaknesses in your case

Discuss with the prosecutor what the 
defense is going to be

Uncertainty of time of death
Unavailability of witnesses
Use of alcohol or drugs
Contamination of evidence
Inadequate crime scene investigation

Your Investigation

One party consent telephone call

Defendant’s Statements
Oral statements (audio AND visual):

Electronic recording is made

Prior to the statement accused is given warnings

The recording device makes an accurate 
recording, the operator is competent, the 
recording is accurate with NO alterations

All voices are identified
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Defendant’s Statements

You must be prepared to defend your 
interview

If you get a written statement with no 
audio:

What made the accused want to talk?
What did you say to may him want to talk?

Defendant’s Statements

If oral statement:

How is your tone?
Why are you saying what you are saying?
Why do you minimize his actions?
Are you allowing him a chance to speak or 
explain himself?

Defendant’s Statements
Will likely have a hearing outside the jury 
before statement is admitted in court.

Be prepared to testify twice!

If you witnessed your partner’s interview, 
be prepared with your notes and be 
prepared to testify too!
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Jimmy’s Interrogation

If the defendant made an admission why 
is there going to be a trial?

Some defendants think they can explain 
their statement to the jury

The plea bargain may not be acceptable

The defendant claims the statement was 
not knowing and voluntary

Your testimony regarding the 
defendant’s statement

Must show that the accused

Knowingly, intelligently and voluntarily 
waived his/her right against self 
incrimination

The statement was made without any 
threat, coercion or promise
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Your Investigation

Interrogation v. Interview

Suspect Interrogation
You must know the 
evidence in the case,

MEDICAL
EVIDENCE

PHYSICAL
EVIDENCE

VICTIM’S
BACKGROUND

SUSPECT'S
STORY

WHO
WHAT, WHEN,
HOW & WHY
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Suspect Interrogation

WHO,
WHAT,  WHEN

WHERE, HOW,
WHY

MEDICAL
EVIDENCE

PHYSICAL
EVIDENCE

VICTIM’S
BACKGROUND

SUSPECT'S
STORY

And you must know how 
the evidence fits together

The Miranda Warnings
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To Give Miranda or Not…
GIVE IT:

No big deal, everybody knows it
You could probably give it to me
Merely a formality, let’s get it out of 

the way

DON’T GIVE IT:

Run the risk of suspect not talking
Hey, he/she really isn’t in custody
You’re free to leave at any time

Direct Examination



36

Direct Examination

The rule of 3:

First time: the full narrative
Second time: clarify each section
Third time: clean up

What if you forget something during 
your testimony?

Past recollection refreshed

Past recollection recorded

Cross examination
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Keep Your Desire to Stick it to the 
Defense Attorney in Check

“Some of the guys I worked with just 
couldn’t wait to get on the stand because 
of who the defense attorney was, not who 
the defendant was. There were some folks 
they just wanted to do battle with.”

Make sure you spend ample time prepping 
the witness for direct and cross examination

Good direct testimony can be lost due to 
an ill prepared witness

hostile tone toward defense attorney
superior attitude
failing to connect with the judge or jury

Cross examination
Frustration with not being able to fully 
answer a question

The only answers (if it’s done correctly) 
are 

yes
no
I don’t know
I can’t recall
I want my mommy
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Cross Examination

Two types:

1. The positive cross examination

2. The destructive cross examination

Maintaining Juror Interest

Think about word choices

Avoid legalese and formal/technical 
language

Maintaining Juror Interest
Think about word choices

Ernest Hemingway was reportedly 
challenged to write a six-word story.

The outcome?

“For sale: baby shoes, never used.”

The point: You can tell a powerful story 
with a minimum amount of words
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Make Sure the Expert Uses Appropriate, 
Professional  Language in the Courtroom

Make Sure the Expert Uses Appropriate, 
Professional  Language in the Courtroom

Language in the Courtroom

During the interview of the victim you 
are told that the defendant said to the 
victim

“If you tell anybody what happened, I’ll 
find you and fuck you up.”
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Language in the Courtroom

At trial, when asked by the prosecutor 
what the victim said to you, you testify:

“The victim told me that the defendant 
said to her ‘If you tell anybody what 
happened I’ll find you and f… you up’.”

Do you anticipate any problems with 
that testimony?

How do You Answer This Question?

Did you speak to the prosecutor about your 
testimony before coming to court today?
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Practical Tips
Speak slowly.

Make eye contact with the jury.

Don’t look at your prosecutor for the 
answers to defense questions.

Practical Tips
Listen to the question and only answer that 
question

Don’t be afraid to ask the attorney to 
rephrase if you do not understand the 
question.

Practical Tips
You may be able to explain what you want 
to explain on re-direct.

Trust your prosecutor to know what needs 
to be addressed…they are the ones who 
know all that has gone on during the trial.

Defense attorneys can be scary…they are 
less so if you act like a scout before you 
come to court:
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How To Capture The Jury’s Attention

At beginning of case jury’s attention is 
high

As case wears on jury needs to stay 
engaged

How To Capture The Jury’s Attention

Attention-Getting Devices:

1. Visual Processes- in court 
demonstrations, pictures, charts, 
diagrams, exhibits

2. Unpredictability-revealing new matters 
to the jury at appropriate points in the 
case 

How to Capture the Jury’s Attention

3. Tone of Voice-fluctuations in voice 
tone, modulation, pace of questioning, 
loudness-softness

4. Interaction between participants-
includes exchanges between attorneys, 
witnesses and attorneys, and attorneys 
and the Court

5. Create a controversy/the magical art of 
misdirection
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How Attorneys Use the Courtroom as a 
Stage: Selecting the Best Body Distances

Seinfeld- the “close talkers”
(zone of personal comfort/social space)

Approaching the witness

Standing behind witness

Visual Communications

Go to crime scene

Use words to enable jury to visualize the 
facts “in their minds eye”

Draw diagrams

Use computer animation/morphs

Reenactments

Visual explanations/demonstrations

Visual Communications

The best trial lawyers and expert 
witnesses were the best kindergarten 
students.

Why?

Show and Tell

A combination of visual and verbal
communication increases 
comprehension by 50% over verbal 
communication
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TEACH, DON’T TESTIFY©

When you testify the judge or jury has 
two options:

1. Believe you; or

2. Don’t believe you

TEACH, DON’T TESTIFY©

When you teach, regarding an issue or 
topic which is the subject of the evidence 
you are presenting to the Court…

No one ever stops to consider whether 
they should believe you or not…

You will have created an environment in 
the courtroom most similar to the 
classroom.

TEACH, DON’T TESTIFY©

How?

Get out of the witness box

Stand in front of the jury

Teach by making reference to a chart or 
diagram or better yet, explain it as you 
draw it 
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Managing the Stress of a Court 
Appearance

INSIST on meeting with the prosecutor 
PRIOR to the trial to ensure that you 
know the (type of) questions that you will 
be asked, and the possible areas that the 
defense attorney will explore on cross 
examination.

Managing the Stress of a Court 
Appearance

Your testimony must remain unbiased. 
You are a professional just doing your job. 
No emotion, just the facts.

If your testimony suggests that you are 
overly invested in the outcome of the trial, 
you may lose credibility with the judge or 
jury.

Managing the Stress of a Court 
Appearance

Be patient, respond only to the question 
asked, and do not volunteer unsolicited 
information.

If you do not understand the question say 
so! (HINT: If you need more time to think 
about your answer ask that the question 
be repeated). 
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Managing the Stress of a Court 
Appearance

GET DEBRIEFED. Ask the prosecutor (or 
the defense attorney if you have a good 
relationship with them, ha ha ha) to 
critique your testimony and give you 
constructive criticism.

You can’t improve your testifying skills if 
you don’t know what you did wrong.

Managing the Stress of a Court 
Appearance

Take advantage of any “mock trial” 
opportunity, or watch other witnesses 
testify in court.

Prepare required written reports as soon 
as possible after the interview.

Managing the Stress of a Court 
Appearance

Law Enforcement Officers often rely on 
notes or reports when testifying. Pay 
attention to, and document, details when 
taking notes and preparing reports.

Cases may not result in a trial for a 
number of reasons. Don’t assume that this 
reflects on your interview. 
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Above all else:

It is crucial that you understanding that as
an expert witness you are not
an active combatant in the litigation 
process for one side or the other; you 
are above the fray, and are only 
functioning in an advisory role to the
finder of fact (judge or jury). 

Above all else:

BE HONEST

BE PROFESSIONAL

BE PREPARED

STAY ABOVE THE FRAY, LET THE 
LAWYERS BE THE ADVOCATES


