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Why Am I Listening to A Defense 
Attorney (and will I need shots?)

As a participant in the child protection 
process, and possibly a mandated reporter, 
you will, at some point in your career, find 
yourself in a courtroom.

Without a doubt the thought of appearing 
in court, as a witness, ranks among other 
enjoyable life events, such as…

Why Am I Listening to A Defense 
Attorney (and will I need shots?)

Having a root canal procedure

Teaching your child to drive

Experiencing the joy of a 
colonoscopy
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The Defense Considerations: 
Every Case Has a Theory

The theory of the case is a thread that 
runs through the entire case

voir dire (jury selection)
opening statements
direct examination of witnesses
cross examination of witnesses
redirect examination
recross examination
summation

The Defense Considerations: 
Every Case Has a Theory

KNOWLEDGE IS POWER

Looking for the defendant’s theory of the 
case as soon as possible will enable you to 
better prepare your testimony as a 
witness on the prosecution’s case

You Need to Know How The Game 
is Played

An effective witness must know how, and 
understand why, the defense prepares 
each aspect of their case.

“Keep your friends close,
but your enemies closer.”
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The Defense Considerations: 
Every Case Has a Theory

The Defense Considerations:
Every Case Has a Theory

The defense’s theory of the case begins to 
unfold as soon as defense counsel is 
retained:

Pre-trial motions:
Motion In Liminae
Motion to Suppress

The Defense Considerations:
Every Case Has a Theory

The defense’s theory of the case begins to 
unfold as soon as defense counsel is 
retained:

Pre-trial discovery:
Depositions (a/k/a/EBTs, used in civil matters only)
Document/Discovery demands  
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What is The Defense Focusing on?

What are the allegations?

Are the allegations plausible?

Look at the timing of the disclosure

Look at the details of the alleged abuse
Look for details of the location of the 

alleged abuse

Is the complainant lying or mistaken?

What to Focus on

Get the child(ren)’s school record

If the child has been abused their 
behavior and performance in school may 
be noticeably affected. 

The Defense Considerations
In what context are the allegations 

being made?

Custody battle/Bitter divorce
Excuse/story to cover up consensual sex

What is the relationship between the 
complainant and the accused?
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False Allegations of Child Sexual Abuse in 
the Context of a Divorce/Custody Case

With regard to false allegations of 
sexual abuse within the context of divorce 
and custody/visitation disputes, it appears 
that these allegations may be more likely to 
be false than allegations in other situations.

Further, most false allegations come 
from adults rather than from children
(Bula, 2001; Berliner, 1988; Faller 1988; 
Faller & DeVoe, 1995; Jones & McGraw, 
1987).

False Allegations of Child Sexual Abuse in 
the Context of a Divorce/Custody Case

Recent studies tend to conclude that 
the percentage of false allegations of sexual 
abuse within the context of divorce and 
visitation disputes ranges from 2% to 20%.

Braunstein, Red Flag or Red Herring, Allegations of 
Sexual Abuse in Divorce, Custody and Visitation 
Cases, The Matrimonial Strategist (2004)

The Defense Considerations
A trial is a puzzle- Do all the 

pieces fit?

Who has been interviewed?
Do their stories fit together?
What are the consistencies/inconsistencies?
Are the inconsistencies fatal to a prosecution?
Have the witnesses spoken to each other?
When were the witnesses interviewed (with 
relation to the alleged event)
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The Defense Considerations
Disclosures/Statements of the Child

Are they strange?

Are the statements supported by the physical 
evidence?
e.g. knife, butt, band aid

What kind of detail is provided?
e.g. Yankee Stadium and sensory detail

What is the nature of the language used?
e.g. Black Toast Intolerick

The Defense Considerations
Disclosures/Statements of the 

Child
Understanding Bizarre, Improbable and 

Fantastic Elements in Children’s Accounts of 
Abuse

Mark D. Everson, Ph.D.
Child Maltreatment, Vol. 2, No. 2, May 1997

pages 134-149

The Defense Considerations
24 possible explanations for such 

statements:
I. Interaction of the Abusive Event with Child 
Characteristics:

1. Reflection of Reality
Accurate description of reality

2. Impact of Perpetrator Manipulation
Deception to confuse or discredit child
Drug-induced distortions

3. Trauma or Stress-Induced Processes
Threat incorporation
Psychological trauma leads to misperception or 

memory distortion
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The Defense Considerations
24 possible explanations for such 

statements:

4. Influence of Coping Mechanism
Fantasy in which child becomes 

“superhero”
Expression of affect through 

metaphor and hyperbole
Misreports by child to deflect 

blame or deny victimization

5. Impact of Cognitive Immaturity
Misperception or miscommunication due to 

developmental limitations
Distortion due to attempts to assimilate novel 

events into existing schemata

The Defense Considerations
24 possible explanations for such 

statements:

II. Interaction of the Assessment Process with 
Child Characteristics:

6. System response Errors
Distortion due to successive 

misapproximations
Miscommunication due to Interviewer 

error
7. Influence of Interview Process

Impact of Leading or suggestion 
questioning

Distortion induced by interview props

The Defense Considerations
24 possible explanations for such 

statements:

II. Interaction of the Assessment Process with 
Child Characteristics:

7. Influence of Interview Process
Confabulation (filling in the gaps)
Distortion due to interview fatigue

8. Deceptive Processes
Exaggeration for attention or approval
Snowballing of an innocent lie
Deliberate exaggeration or lying
Fantasy lying
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The Defense Considerations
24 possible explanations for such 

statements:

III. Interaction of Extrinsic Influence with Child 
Characteristics:

9. External Source Confusion
Cultural influences
Cross-tainting

10. Internal Source Confusion
Dream incorporation
Delusions due to psychotic processes

The Defense Considerations

Disclosure can either be an event or a 
process.

The predictors:

age of child
relation to offender
type of abuse
reaction of child to abuse
response of non-abusive parent
admonitions about telling

The Defense Considerations

Disclosure can either be an event or a 
process. (Adapted from a presentation by Mark Everson, Ph.D.)

EVENT PROCESS

1. Narrative account 1. Gradual unfolding

2. Like a crime report 2. Like a confession

3. Child forthcoming 3. Child hesitant, avoidant, retracts

4. Single interview 4. Multiple interviews

5. Standard protocol 5. Use of different protocols
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The Defense Considerations

Disclosure can either be an event or a 
process.

EVENT PROCESS

6. Forensic Skills 6. Clinical Skills

a. Introduction a. Rapport Building
b. Competency b. Support
c. Elicit disclosure c. Pacing
d. Non-leading Qs d. Vary Qs by age/need
e. Avoid use of dolls/drawings e. Use dolls/drawings

The Defense Considerations
How many people, in theory, could interview 

the child regarding the allegations?

Patrol Officer
CPS Caseworker
Detective
Family Pediatrician
Child Advocacy Center Pediatrician
CAC Social Worker
Validator/Forensic interviewer
School Social Worker
Teacher
Therapist

The Defense Considerations
Each of these people generates a written 

report:

Patrol Officer- Memo Book, Complaint Report
CPS Caseworker- Case file, Investigation Notes
Detective- DD5 Complaint Report Follow up
Family Pediatrician- Medical Records (history)
CAC Pediatrician- Forensic Medical Records/Report
CAC Social Worker- Forensic Interview/Report
Validator/Forensic Interviewer- Forensic Interview/Report
School Social Worker- School Records
Teacher- School Records
Therapist- Therapy Notes/Records
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The Defense Considerations
There is a great probability that 
inconsistencies exist from report to report 
regarding the child’s statement and the 
details of the alleged crime.

So… you need to make sure that you 
obtain, and review, all of these records in 
order to be prepared for the inevitable 
cross examination on these 
inconsistencies at trial.

The Qualifications of an Expert Witness

The expert witness must possess the 
requisite skill, training, education, 
knowledge or experience from which it can 
be assumed that the information 
imparted, or the opinion rendered, is 
reliable.

The Qualifications of an Expert Witness

Expert testimony will be allowed if the 
information to be imparted will assist the 
court to clarify an issue which calls for 
professional or technical knowledge, and

the required knowledge possessed by the 
expert witness is “beyond the ken” of the 
average juror, or finder of fact.
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How is an Expert Qualified?
The expert testifies as to their:

education
training
skill
knowledge
experience

Introduce their cv into evidence

How is an Expert Qualified?

Don’t fall for the defense attorney’s offer 
to speed along the qualification process by 
stipulating to the witness being qualified 
as an expert

You want the judge or jury to hear it from 
the mouth of the witness

How is an Expert Qualified?

In qualifying the expert you don’t need to 
elicit their elementary school information

(hall monitor, pep band trumpet player, 
got to take class gerbil home during 
school vacations)
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How is an Expert Qualified?

Remember to discuss with the expert the 
qualifying process and review their cv with 
them so that both of you are aware of 
what needs to be covered (and what 
doesn’t)

How is an Expert Qualified?

Remember to discuss with the expert the 
qualifying process and review their cv with 
them so that both of you are aware of 
what needs to be covered (and what 
doesn’t)

The CV: Is it in order or inaccurate?
(The doctor and the course)

How is an Expert Qualified?

In what discipline are you qualifying the 
expert?
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The Joy of Being an Expert Witness

An expert witness is generally the only 
type of witness allowed to offer opinion
testimony based upon their qualifications.

What Standard Must an Expert’s 
Testimony Meet?

Frye standard: General Acceptance
Whether the scientific or clinical 

principle is generally accepted by 
experts in the relevant field.

Is the expert’s theory objective or 
subjective?

Is the theory generally accepted?
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What Standard Must an Expert’s 
Testimony Meet?

Frye standard: General Acceptance

Expert testimony based upon a novel 
scientific principle is admissible only when 
the principle gains “general acceptance in 
the field in which it belongs”

What Standard Must an Expert’s 
Testimony Meet?

Daubert standard: Relevance Analysis
Whether the principle “can be (and 

has been) tested” to determine its 
reliability and validity

Can the theory be tested objectively?
Does the theory rest on peer reviewed 
literature?
Is the theory generally accepted?
Is the field reliable?

News Flash: Judges Don’t Always Know 
What They Are Doing

“I’ll allow the witness to testify as an 
expert and will decide how much weight to 
give their testimony”
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What Can an Expert Consider in 
Arriving at Their Opinion?

All relevant facts

Existing peer reviewed literature

Accepted principle and theories

Anything else 

What Can an Expert Consider in 
Arriving at Their Opinion?

Anything that an expert considers in 
arriving at their opinion can be testified to 
(even information or facts which could not 
be testified to by themselves)

(e.g. professionally reliable hearsay) 

Three Approaches Available to Develop 
Opinion testimony

1. The expert may provide opinions based 
upon their first hand knowledge

2. The expert may provide opinions in 
response to hypothetical questions

3. The expert may provide opinions based 
upon data presented to the expert outside 
of the courtroom and  developed by 
someone other than the expert
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The Expert’s Use (and misuse) of 
Literature

It is crucial to understand the concept of 
peer reviewed literature.

Can an Expert Testify as to the Ultimate 
Issue of Fact?

NO
You can lead the jury to water, but 
they have to make the decision to 
drink it themselves

The Limits of Being an Expert Witness

A medical expert can testify that as a 
result of the physical exam it is their 
opinion that the findings are consistent 
with a diagnosis of child sexual abuse.

A medical expert cannot testify that the 
child was sexually abused since this is the 
ultimate issue of fact for the judge or jury 
to decide.
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The Limits of Being an Expert Witness
A mental health expert can testify that as 
a result of the interviews with the child it 
is their opinion that the child displays 
behaviors and symptoms consistent 
with those of children known to have 
been sexually abused.
A mental health expert cannot testify that 
the child was sexually abused since this is 
the ultimate issue of fact for the judge or 
jury to decide.

How Can An Expert be Utilized?

As a witness in court
As a technical advisor/teacher to counsel
To provide and explain relevant peer 

reviewed literature
To assist counsel in preparing for the 

cross examination of the defense 
expert

How Can You Learn About the Defense 
Expert?

1. Speak to other prosecutors in your 
office
2. Ask defense attorneys that you have a 
good relationship with if they have heard 
of the expert
(You do have a good relationship with 
some, don’t you?
3. Contact your expert, or other experts 
in the field that you respect
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How Can You Learn About the Defense 
Expert?

4. Make an application to the Court for 
further information about the defense 
expert (e.g. pre-trial motion, or motion in 
liminae)
5. On line legal research (LEXIS/NEXIS, 
Westlaw)

Has the expert been published?
Has the expert previously testified in 

any reported cases?

How Can You Learn About the Defense 
Expert?

6. Google (or other search engine) them
7. Demand a copy of the defense expert’s 

cv, scrutinize it and conduct due 
diligence
(sometimes their cv is inaccurate)

8. American Prosecutors Research 
Institute (APRI)

www.ndaa.org

The Defense Considerations
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The Defense Considerations
Forensic Interview of the Child:

Do you use a protocol?
What is it?

Do you record the question, as well as the 
answer?

Do you record the child’s affect, sensory detail?
Do you videotape the interview?
Are you aware of the non-verbal cues

that you use during an interview?
Are you aware of the child’s developmental status?

The Defense Considerations
Forensic Interview of the Child:

Is the interview location age appropriate                
and designed for children?

One way mirror, microphone?
Who else is present/observing?
What have you said to the child prior to 

the interview?
Have you promised them anything to 

induce them to cooperate?

Other Areas of Attacking the Forensic 
Interviewer

Protocol:

Number of Interviews
Documentation of Interview
Pre-interview information (“blind” 

interviewer)
Use of checklist or inventory (Child 

Sexual Behavior Inventory-
Friedrich, Trauma Symptom 
Checklist-Briere)   
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Other Areas of Attacking the Forensic 
Interviewer

Protocols:
APSAC

American Psychological Association

American Academy of Adolescent and Child Psychiatry

CornerHouse/APRI Finding Words

National Institute of Child Health and Human Development 
(NICHD) Investigative Interview Protocol (10 Step 
Investigative Interviews)

New York State Best Practices for Forensic Interviewing

Other Areas of Attacking the Forensic 
Interviewer

Protocols:
CornerHouse/Finding Words
RATAC

Rapport
Anatomy
Touch inquiry
Abuse scenario
Closure

Other Areas of Attacking the Forensic 
Interviewer

Protocols:

National Institute of Child Health 
and Human Development 
(NICHD)

1. DON’T KNOW instruction
2. DON’T UNDERSTAND instruction
3. YOU’RE WRONG instruction
4. IGNORANT INTERVIEWER instruction
5. PROMISE TO TELL THE TRUTH
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Other Areas of Attacking the Forensic 
Interviewer

Protocols:

National Institute of Child Health 
and Human Development 
(NICHD)

6. PRACTICE NARRITIVES
a. LIKE TO DO/DON’T LIKE TO DO
b. LAST BIRTHDAY

7. ALLEGATION
8. ALLEGATION FOLLOW-UP

Other Areas of Attacking the Forensic 
Interviewer

Protocols:

National Institute of Child Health 
and Human Development 
(NICHD)

9. TELL ME MORE ABOUT WHAT 
HAPPENED NEXT

10. MULTIPLE INCIDENTS

The Defense Considerations

The Child Advocacy Center 
(CAC)/Multidisciplinary Team (MDT) 

Model:

Minimizes the number of interviews

All “team” members are present

Additional questions can be asked in 
response to the child’s statements
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The Defense Considerations

Accuracy of Investigator’s Verbatim 
Notes of Their Forensic Interviews 
with Alleged Child Abuse Victims

Michael E. Lamb, et. al.
Law and Human Behavior, Vol. 24, No. 6, 

2000

The Defense Considerations

Accuracy of Investigator’s Verbatim 
Notes of Their Forensic Interviews 
with Alleged Child Abuse Victims

The Method:

20 investigative interviews with children

Investigators told to interview and take verbatim notes

Investigators were aware that their interviews were being 
videotaped

At conclusion of interview the investigator’s verbatim notes 
were compared with the audiotape.

The Defense Considerations

Accuracy of Investigator’s Verbatim 
Notes of Their Forensic Interviews 
with Alleged Child Abuse Victims

Results:

The investigators failed to report in their notes many of the 
details provided by the children and many utterances used to 
elicit them;

The investigators misrepresented the structure of the 
interviews;

The investigator’s notes contained significantly fewer 
informative details than were recorded on the videotape; 
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The Defense Considerations

Accuracy of Investigator’s Verbatim 
Notes of Their Forensic Interviews 
with Alleged Child Abuse Victims

Results:

25% of the substantive, forensically relevant details provided 
by the children were not represented in the investigators’ 
notes;

57% of the interviewers’ utterances were not reported in the 
verbatim notes

18% of the substantive details contained on the videotape 
that were deemed central were ignored.

The Defense Considerations

Accuracy of Investigator’s Verbatim 
Notes of Their Forensic Interviews 
with Alleged Child Abuse Victims

Results:

“The results [of the study] make clear that electronic 
recording [audio, or more preferably video] may constitute 
the only means of memorializing the structure and content of 
investigative interviewers accurately.”

“Indeed, even audio recordings, though manifestly superior 
to verbatim contemporaneous notes, as demonstrated in this 
study, may ignore some nonverbal gestures and cues, 
rendering video recordings superior.”

The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of 
Interviews About Alleged Child Abuse

Cauchi, Powell, Hughes-Scholes
Child Abuse and Neglect 34 (2010) 

318-323
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The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of 
Interviews About Alleged Child Abuse

Investigates the accuracy and 
completeness of professionals’ 
contemporaneous written notes of child 
abuse interviews

The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of 
Interviews About Alleged Child Abuse

107 experienced child abuse 
investigators trained to adhere to best-
practice interview guidelines and who 
routinely took notes as records of 
interviews

The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of 
Interviews About Alleged Child Abuse

The investigators were required to 
listen to an interview which was read live 
from a script. They were required to take 
notes from the interview in the same 
manner that they would take notes where 
the notes were the only record of the 
interview
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The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of 
Interviews About Alleged Child Abuse

Results:
Participants put greater effort into 

recording the witness’ responses 
compared to the interviewer’s questions

The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of Interviews 
About Alleged Child Abuse

Results:
On average only 61% of abuse related 

details were recorded by the note taker.

Of commission errors (i.e. details that 
contradicted or misrepresented actual interview 
information) 57% were serious enough that they 
could have potentially impacted the nature of the 
charge.

The Defense Considerations

A Controlled Analysis of Professionals’ 
Contemporaneous Notes of Interviews 
About Alleged Child Abuse

Results:
We strongly recommend that electronic 

recording be used for all interviews. Even though 
the professionals in the study prioritized the 
recording of content details, many critical abuse-
related details were still omitted and some 
misrepresented.
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The Defense Considerations

Videotaping of forensic interviews

Reading a description of the child’s 
statements as compared to seeing and 
hearing the child as he/she makes the 
statement

Here’s what you lose if there is no videotape:

facial expression
body language
voice tone, modulation and volume
eye contact

The Importance of Documentation
A medical record is a legal document.

Statements made to a physician for the purpose 
of diagnosis and treatment are considered 
exceptions to the hearsay rule.

You may be called upon months or years after 
your examination, and hundreds of patients 
later, to testify regarding the physical 
examination, your diagnosis and conclusions 
regarding a particular case.

The Physician as Expert Witness

“Expert witnesses who are testifying upon 
matters of scientific investigation should not be 
partisans of one side or the other of the 
controversy…If the physician himself is a partisan 
it is obvious that his testimony is of small value.

If he is a partisan he is quite sure to reveal 
the fact as soon as he opens his mouth, and his 
testimony will be estimated accordingly. Judge 
and jury will cast it aside…”

Journal of the American Medical Association
June 3, 1893
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Medical History

Chief complaint - in the parent/caregiver's own words 
Developmental history 
Previous injuries or hospitalizations 
Allergies 
Other medical problems 
Sexual History
Family Health History 
n History of bleeding disorders or bleeding in a family member 
n Other inherited illnesses 
n Siblings who died or who have a serious illness 
n History of growth delay in siblings, parents, or relatives 
n Abuse in other family members

Is the doctor practicing medicine…
or law?
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p Sat in car seat for too long “Ecchymosis 
at posterior 
buttocks, 4-5 
days of age, 
secondary to 
sitting in one 
position for 
too long”

Appropriate Terminology
APSAC Descriptive Terminology
(APSAC Practice Guideines, 1995-Descriptive Terminology in Child Sexual Abuse Medical Evaluations)

Be aware of variations in training and disciplines

Describe what IS there as well as what IS NOT there

Document position, magnification, hymenal shape, 
estrogenization

Use appropriate medical terminology
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“Within Normal 
Limits. Bruise 
Right Ear.”

Appropriate Medical Terminology ?

WNL:
We never looked

Hymen Intact

Heaped up skin

The Expert Witness as Educator
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The Expert Witness as Educator

The Expert Witness as Educator

The Expert Witness as Educator
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The Expert Witness as Educator

The Expert Witness as Educator

Written Documentation

Presenting History
Past Medical History
Medical History
Physical Examination
Laboratories
Evidence Collection
Medications
Impression/Conclusion
Recommendations
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Errors in the Diagnostic Process 

1. A desire not to make the diagnosis
2. Failure to assemble past information on medical 

conditions and all medical encounters
3. Placing too great a reliance on information 

developed by others
4. Transference-countertransference with the 

custodial parent
5. Over-interpretation or under-interpretation of 

behavioral findings

Errors in the Diagnostic Process

6. Over-interpretation or under-interpretation of 
physical findings

7. Failure to know about conditions mistaken for 
abuse

8. Faulty laboratory techniques resulting in either 
false positive or false negative reports

9. Use of interviewing techniques easily challenged in 
court

10. Impatience in arriving at a diagnostic conclusion
11. Failure to understand normative data with regard 
to child development

Physical Abuse- History

Interview caretakers separately
Medical history from child separately
Pay attention to other members of the health care 

team
The mechanics of the injury

KEY POINTS:

How did the injury occur?
Consistent from caretakers and child?
Consistent with the injury?
Plausible with the developmental level?
Delays in seeking medical treatment?
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Physical Abuse- History

Accidental v. Inflicted Injury:

Age of Patient
Developmental Stage of Patient

hyperactive
risk taker/reckless
annoying personality subject to ↑ discipline

History changes over time
Non-family eyewitness
Injury described as “un-witnessed” by caretaker
Demeanor of caretaker
Family social history: high risk environment

95% Have Normal Examinations!

5-yr prospective study, 2384 children 
– (Heger, 2002)

96.3% total had normal medical 
evaluations
95.6% children reporting abuse were 
normal
99.8% with behavioral changes were 
normal
92% w/ “medical conditions” were 
normal

Why?

Delayed disclosure – Healing
Use of lubricants
Hymenal tissue flexible
Hormonal factors:  thickening, redundancy, 
elasticity, vascularity 
Anal sphincter dilates
Some types of abuse do not result in observable 
trauma
“Vulvar coitus” (no penetration)
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Finger mark bruises

Fun and Games in the Courtroom



35

The Tour de Courtroom:
A study in testosterone levels

“Testimony”

In ancient Rome, Roman men would swear 
to “tell the truth, the whole truth, and 
nothing but the truth” by placing their right 
hand on their testicles.

It is from this ritual that we derived the 
term “testimony”

Genesis 47:29 (put your hand under my 
thigh and promise)

Therefore, this warthog could give

testimony



36

Knowledge is Power

The more you know, the better prepared 
you’ll be, and the less stressed you’ll be

Stress has a negative effect on your 
ability to adequately perform

Knowledge is power

I know what you know

I’ve taken the time to educate myself to 
understand what you do, understand the 
protocols you follow, and study the 
reports you prepare

Why?

So I’ll know where you screwed up

Knowledge is power
What can you do about that?

Assess whether the defense attorney has 
any grasp of the subject matter

Most defense attorneys can’t possibly 
know more than you do about what 
you do

BUT as trial lawyers we can control the 
flow of information in the courtroom
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Prepare your testimony as if you were 
studying for an exam

Make sure that you know all of the facts, 
have read (and re-read) your notes and 
records and know where to find the 
information within them

It’s OK to make mistakes

Everybody does

Just make sure you don’t make the same
mistakes

Get debriefed after you testify
receive/ask for constructive criticism from 
the prosecutor

Get yourself videotaped

You can’t control everything

Most aspects of the case are beyond your 
control

The investigation, examination, interview 
and prosecution are a group effort, and 
no one person is responsible for a bad 
result
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What did you miss?

Remember to consider alternative 
explanations, rule out diagnoses, and 
accidental causes of the injuries you 
observe 

Remember your ethical obligations

Remember your ethical obligations

Hope that the victim will receive justice in 
the courtroom…
…but don’t always bet on it

Don’t take justice into your own hands by 
embellishing your testimony (in NY we call 
it “testilying”.

Doing that only further perverts 
justice
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Defense Misdirection and Obfuscation

Some of the investigative tests 
administered by the defense:

Polygraph (lie detector)
HISTORY:

Chinese tablet dated 1000 B.C. with recorded 
inscription: “ The accused chews a mouthful of rice. He spits 
it out. If it is wet, the accused is truthful; if it is dry, the 
accused is lying.”

The Chinese believed that a truthful man’s mouth would 
secrete saliva when he was questioned, whereas a liar’s 
mouth would remain dry and thus not secrete any saliva. 

Defense Misdirection and Obfuscation

Some of the investigative tests 
administered by the defense:

Polygraph (lie detector)
HISTORY:

In India in 1500 B.C. a priest put lampblack on the tail 
of a donkey and led the donkey into a dark room. Suspects 
were told to go into the room and pull the “magic” donkey’s 
tail, for the “magic” donkey could determine dishonesty.

When suspects returned from the room their hands 
were examined. Those with clean hands obviously did not 
pull the donkey’s tail, indicating their fear of being exposed, 
and, consequently their dishonesty.  

Defense Misdirection and Obfuscation

Polygraph (lie detector)
Lee, et al. vs. Martinez, et. al.
State of New Mexico Supreme Court

“Polygraph examination results are sufficiently reliable to 
be admitted under Rule 11-702, provided the expert is qualified 
and the examination was conducted in accordance with Rule 
11-707.” (Italics added)

“In short, we believe a categorical exclusion of polygraph 
results would be unwise. See United States v. Scheffer, 523 
U.S. 303, 318 (1998) (Kennedy, J., concurring in part and 
concurring in judgment) (doubting wisdom of a per se exclusion 
of polygraph evidence).
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Defense Misdirection and Obfuscation

Some of the investigative tests 
administered by the defense:

Penile Plythesmograph
Diagnostic method used to access sexual arousal by 

measuring the blood flow (tumescence) to the penis during 
the presentation of sexual stimuli (audio/visual) in a 
laboratory setting.

Inadmissible in court in all 50 states as a scientific test 
used to determine guilt of innocence.

Defense Misdirection and Obfuscation

Some of the investigative tests 
administered by the defense:

Psychological tests

Mental status examination used to evaluate:
appearance, behavior and attitude
characteristics of speech
affect and mood
thought content, thought form and 

concentration
orientation
memory
general intellectual level
insight and judgment
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Defense Misdirection and Obfuscation

Defense Misdirection and Obfuscation
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The trial attorney’s nightmare

Jury Duty Excuse

What do attorneys look for in a 
prospective juror?

Someone who is:

p Fair
p Impartial
p Free of prejudice
p Free of bias
p Open minded
p Decisive
p Free of stereotyping people
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What do attorneys really look for in a 
prospective juror?

Someone who is:

p Fair for only my client
p Impartial except when it comes to my client
p Free of prejudice except against the other side
p Free of Bias except against the other side
p Open minded only to my theory of the case
p Decisive in doing what I want them to do
p Free of stereotyping people I call as witnesses

What do attorneys really look for in a 
prospective juror?

When we engage in voir dire we are trying to 
select a jury most receptive to our point of view, 
version of events, and theory of the case.

In the process we are also attempting to 
eliminate those prospective jurors who are 
predisposed to vote against us.

Voir dire in a child sex abuse case
What jurors believe:

Children can be manipulated into making 
a false accusation

Most children who have been sexually 
abused have physical injuries

Children who have been sexually abused 
resist, call for help, flee, or immediately 
report the abuse 
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Voir dire in a child sex abuse case
What jurors believe:

It is illogical to accept the testimony of a 
medical expert that although no physical 
injuries were observed, the expert 
concluded the child was sexually abused 
based upon the medical history the 
expert received

If the child was sexually abused there must 
have been a witness

Voir dire in a child sex abuse case
What jurors believe:

If the allegations of child sexual abuse were 
made within the context of a divorce or 
custody battle they are probably false

It is almost impossible to prove a case of 
child sexual abuse under the “beyond a 
reasonable doubt” burden of proof

If the child recanted the allegations then 
they were probably false to begin with 

Voir dire in a child sex abuse case
What jurors believe:

Children who are not emotional during their 
testimony lack credibility

Children who are inconsistent in their 
statements regarding the abuse are not 
credible

The defendant doesn’t look like a child 
abuser
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From the defense point of view…

…all I need is one…

The jury we’d all like to have

Your Investigation
Know the weaknesses in your case

Discuss with the prosecutor what the 
defense is going to be focusing on

Did the victim recant (Child Sex Abuse 
Accommodation Syndrome)?
Unavailability of witnesses
The child is now older
Normative sexual behavior in children
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Child Sexual Abuse Accommodation 
Syndrome

5 Phases:

1. Secrecy
2. Helplessness
3. Entrapment and Accommodation
4. Delayed, unconvincing disclosure
5. Retraction

Roland Summitt, M.D., Child Abuse and Neglect, 
Vol. 7, pp 171-193 (1983) 

Normative Sexual Behavior in Children:
A Contemporary Sample

1114 children, ages 2-12 were rated 
for sexual behavior

38 item scale assessing a broad range 
of sexual behavior was administered

Results: A broad range of sexual 
behaviors are exhibited by children who 
there is no reason to believe have been 
sexually abused

Parental Alienation

Parental Alienation, sometimes referred 
to as Parental Alienation “Syndrome”, is 
generally used to describe the behavior of a 
child or children who are enmeshed in the 
middle of their parents’ highly contentious 
divorce and custody litigation, and placed in 
that position by one of the parents.
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Your Investigation

Share with the prosecutor any problems 
you anticipate with how you (or someone 
else) conducted the investigation

If the prosecutor doesn’t know about it 
they won’t be prepared to deal with it.

Your Investigation

One party consent telephone call

Your Investigation

Interrogation v. Interview
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Courtroom Psychology:
The Language of the Courtroom

Prosecution Terminology:

The “defendant”, not “Mr. Jones”

The concept is to “dehumanize” the accused

The “victim”, not “The complainant”

The goal is for the jury to equate “victim”, 
which already presupposes that the event which is 
the subject of the trial is already established, with 
the complainant

Courtroom Psychology:
The Language of the Courtroom

Defense Terminology:

“Mr. Jones”, “Bob”, “The accused”, never 
“The defendant”

The concept is to “humanize” the accused

The “accuser”, “The complainant”
Never use the word “Victim”

It is “alleged…”, the “allegations…” 

Courtroom Psychology:
The Language of the Courtroom

Try to address the defense attorney by 
their name

(No, their real name, not the one you have 
for them)
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Courtroom Psychology:
The Language of the Courtroom

Think about word choices
Avoid legalese and formal/technical 

language:

Don’t say: “Exit the vehicle”
Do say: “Get out of the car”

Don’t say: “prior” or “subsequent”
Do say: “before” or “after”

Courtroom Psychology:
The Language of the Courtroom
Avoid legalese and formal/technical 
language:

“It helps if an officer is relaxed on the 
stand, talking like a real human being. 
Jurors don’t warm up to officers who talk 
in this strange language. An officer comes 
across as cold, lacking personality and 
feeling.”

United States v. Marshall, 9th Circuit, 1973

Practical Tips
Speak slowly.

Make eye contact with the jury.

Don’t look at your prosecutor for the 
answers to defense questions.
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Practical Tips
Listen to the question and only answer that 
question

Don’t be afraid to ask the attorney to 
rephrase if you do not understand the 
question.

Practical Tips
You may be able to explain what you want 
to explain on re-direct.

Trust your prosecutor to know what needs 
to be addressed…they are the ones who 
know all that has gone on during the trial.

Defense attorneys can be scary…they are 
less so if you act like a scout before you 
come to court:

Courtroom Psychology:
The Body Language of the Courtroom

The psychological concept of 
transference:

If the jury likes me, they’ll like my client.

I will pat him/her on the back
Touch their arm
Smile at them
Be seen with them during breaks
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Fun and Games in the Courtroom:
The Art of Communication

“The secret of life is honesty and fair 
dealing…
If you can fake that, you’ve got it made.”

What is Effective Courtroom 
Communication?

Communication is the transmission of 
ideas to others.

In order for you to effectively convey 
your information/position to the jury, so 
that it may be effectively interpreted by 
them, it must take a form familiar to 
them.

Unless the communication is geared to 
the judge or jury, it will be neither 
effective nor persuasive. 

Getting the Message Across 
Effectively in Court

In court, the communications by the 
lawyers and witnesses to the finder of fact 
must be designed to persuade judge or 
jury.

The language of the law, and of law 
enforcement, medical and mental health 
witnesses, is simply not readily 
understandable to 99% of American 
juries.
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Non-Verbal Messages Reinforce, or 
Contradict, What is Being Said

The courtroom communication process 
takes place on several levels, often at the 
same time.

What is verbally communicated is either 
reinforced or contradicted in some way by 
what is communicated through non-verbal
methods.

Example: open-ended questions during 
voir dire. (Chambermaid)

Non-Verbal Communication

Facial expressions, body movements, gestures:
Helpful during cross-examination when an 
obviously untruthful witness is testifying. Facial 
expression communicates absolute skepticism or 
scorn to the jury.

Visual Communication: What is communicated 
verbally can be enhanced by visual demonstration, 
a “show and tell” type presentation.

Example: Gun point rape victim unable to 
remember the defendant’s hair style, hair 
color, the clothing, etc.

The Jury Is Usually Watching

The jury is usually watching what is going 
on in the courtroom during the trial and 
during breaks, in the hallway, on the 
elevator…

Therefore, you are always communicating 
to the jury. Assume you are being 
watched.

The one time that you let your guard down 
is the one time that one or more jurors are 
present to see and hear it.
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The Courtroom: Welcome to my 
sandbox, but don’t get too comfortable.

The courtroom is a trial lawyer’s home.

You must behave in someone else’s home.

Which means that if you don’t behave…

You’ll be punished…

How, you ask?

I’ll make you look like this:

The Courtroom

The rules of engagement in a 
courtroom are the rules of 
evidence.

That means that you must answer 
the question that you are asked…

…not the question that you’d 
prefer to answer.
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Don’t ever expect this to happen when you are 
testifying

What is needed in order to be an  
effective witness?

You must be:

Educated
Trained
Experienced
Have a total command of the facts
Persuasive
Honest
Professional
Likeable
Articulate

Your Primary Responsibility as a Law 
Enforcement Agent

Support and protect the victim

Validate or invalidate the specific 
allegations the victim has made
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Your Primary Responsibility as a Law 
Enforcement Agent

Understand the developmental abilities of the 
children at different ages and communicate with 
all ages effectively

Understand the dynamics of sexual assault

Distinguish among truthful, confused, or false 
statements by conducting a thorough 
investigation

Your Primary Responsibility as a Law 
Enforcement Agent

Empathize with both the victim and offender, 
putting aside feelings of anger, disgust

Maintain your objectivity throughout emotional 
investigations, remaining open minded and 
nonjudgmental

Criminal Investigation of Child Sexual Abuse

Portable Guides to Investigating Child Abuse

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

1. The importance of a thorough investigation

©Wicklander-Zulawski & Associates
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What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

2. The importance of a basic understanding of 
criminal procedure (Miranda, search and 
seizure, etc.)

©Wicklander-Zulawski & Associates

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

3. The importance of careful report writing

©Wicklander-Zulawski & Associates

What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

4. The importance of concise and accurate 
courtroom testimony

©Wicklander-Zulawski & Associates
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What is Important to Know?
“Experienced courtroom-tested investigators 
tend to understand the importance of five 
things in criminal investigation/prosecutions:

5. An understanding of how defense attorneys 
think and how best to handle that attorney 
during cross-examination

©Wicklander-Zulawski & Associates

Organizing your testimony

You must know all of the facts of your 
case…who, what, when, where, why and 
how.

You must know where to find that 
information in your file.

Two Step Preparation for Trial

What to do to prepare before the trial

What to do to prepare for your testimony
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Testimony About Your Investigation

Be prepared to talk about what you did to 
investigate the case and why you did it

Witnesses you interviewed

Evidence you collected or the reasons 
why you didn’t

Your Investigation

Can be divided into two broad categories:

Interviewing the victim and the suspect

Gathering of evidence, through the search and 
seizure process, and through the medical 
examination

Defendant’s Statements
Oral statements (audio AND visual):

Electronic recording is made

Prior to the statement accused is given warnings

The recording device makes an accurate 
recording, the operator is competent, the 
recording is accurate with NO alterations

All voices are identified
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Defendant’s Statements

You must be prepared to defend your 
interview

If you get a written statement with no 
audio:

What made the accused want to talk?
What did you say to may him want to talk?

Defendant’s Statements

If oral statement:

How is your tone?
Why are you saying what you are saying?
Why do you minimize his actions?
Are you allowing him a chance to speak or 
explain himself?

Defendant’s Statements
Will likely have a hearing outside the jury 
before statement is admitted in court.

Be prepared to testify twice!

If you witnessed your partner’s interview, 
be prepared with your notes and be 
prepared to testify too!
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Education, Training and Experience

Do you know how to do what you do?
Why are you qualified to do what you do?
How were you trained? Where did you learn 

it?
Did you do what you were trained to do?
How complete was your investigation?
Can you explain how you do what you 

do?

Direct Examination
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Direct Examination

The rule of 3:

First time: the full narrative
Second time: clarify each section
Third time: clean up

What if you forget something during 
your testimony?

Past recollection refreshed

Past recollection recorded

Cross examination
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Cross examination
Frustration with not being able to fully 
answer a question

The only answers (if it’s done correctly) 
are 

yes
no
I don’t know
I can’t recall
I want my mommy

Keep Your Desire to Stick it to the 
Defense Attorney in Check

“Some of the guys I worked with just 
couldn’t wait to get on the stand because 
of who the defense attorney was, not who 
the defendant was. There were some folks 
they just wanted to do battle with.”
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Cross Examination

Two types:

1. The positive cross examination

2. The destructive cross examination

Make sure you spend ample time prepping 
the witness for direct and cross examination

Good direct testimony can be lost due to 
an ill prepared witness

hostile tone toward defense attorney
superior attitude
failing to connect with the judge or jury

Make Sure the Expert Uses Appropriate, 
Professional  Language in the Courtroom
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Make Sure the Expert Uses Appropriate, 
Professional  Language in the Courtroom

Courtroom Psychology:
The Language of the Courtroom

Language in the Courtroom

During your interview of the child you 
are told that the defendant said to the 
child

“If you tell anybody what happened, I’ll 
find you and fuck you up.”
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Language in the Courtroom

At trial, when asked by the prosecutor 
what the child said, you testify:

“The child told me that the defendant said 
to her ‘If I get arrested, I’ll find you and 
f… you up’.”

Do you anticipate any problems with 
that testimony?

How do You Answer This Question?

Did you speak to the prosecutor about your 
testimony before coming to court today?
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Suspect Interrogation

Suspect Interrogation
You are trained in suspect interrogation-it is part 
of your job

You are trained that it is acceptable to lie to the 
suspect during interrogation-it is part of your job

You testify in court-it is part of your job

Therefore…

lying is part of your job

Suspect Interrogation
You must know the 
evidence in the case,

MEDICAL
EVIDENCE

PHYSICAL
EVIDENCE

VICTIM’S
STORY

SUSPECT'S
STORY

WHO
WHAT, WHEN,
HOW & WHY
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Suspect Interrogation

WHO,
WHAT,  WHEN

WHERE, HOW,
WHY

MEDICAL
EVIDENCE

PHYSICAL
EVIDENCE

VICTIM’S
STORY

SUSPECT'S
STORY

And you must know how 
the evidence fits together

The Miranda Warnings
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To Give Miranda or Not…
GIVE IT:

No big deal, everybody knows it
You could probably give it to me
Merely a formality, let’s get it out of the 

way

DON’T GIVE IT:

Run the risk of suspect not talking
Hey, he/she really isn’t in custody
You’re free to leave at any time

Managing the Stress of a Court 
Appearance

Take advantage of any department “mock 
trial” opportunity, or watch other officers 
testify in court.

Prepare required written reports as soon 
as possible after the 
incident/investigation.

Managing the Stress of a Court 
Appearance

Officers often rely on notes or reports 
when testifying. Pay attention to, and 
document, details when taking notes and 
preparing reports.

Cases may not result in a trial for a 
number of reasons. Don’t assume that this 
reflects on your investigation. 
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Managing the Stress of a Court 
Appearance

INSIST on meeting with the prosecutor 
PRIOR to the trial to ensure that you 
know the (type of) questions that you will 
be asked, and the possible areas the the 
defense attorney will explore on cross 
examination.

Managing the Stress of a Court 
Appearance

Your testimony must remain unbiased. 
You are a professional just doing your job. 
No emotion, just the facts.

If your testimony suggests that you are 
overly invested in the outcome of the trial, 
you may lose credibility with the judge or 
jury.

Managing the Stress of a Court 
Appearance

If you work the night tour prior to your 
testimony the next day be aware that 
sleep deprivation may interfere with your 
concentration, accuracy of memory and 
ability to respond properly.
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Managing the Stress of a Court 
Appearance

Be patient, respond only to the question 
asked, and do not volunteer unsolicited 
information.

If you do not understand the question say 
so! (HINT: If you need more time to think 
about your answer ask that the question 
be repeated). 

Managing the Stress of a Court 
Appearance

GET DEBRIEFED. Ask the prosecutor (or 
the defense attorney if you have a good 
relationship with them, ha ha ha) to 
critique your testimony and give you 
constructive criticism.

You can’t improve your testifying skills if 
you don’t know what you did wrong.

How To Capture The Jury’s Attention

At beginning of case jury’s attention is 
high

As case wears on jury needs to stay 
engaged
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How To Capture The Jury’s Attention

Attention-Getting Devices:

1. Visual Processes- in court 
demonstrations, pictures, charts, 
diagrams, exhibits

2. Unpredictability-revealing new matters 
to the jury at appropriate points in the 
case 

How to Capture the Jury’s Attention

3. Tone of Voice-fluctuations in voice 
tone, modulation, pace of questioning, 
loudness-softness

4. Interaction between participants-
includes exchanges between attorneys, 
witnesses and attorneys, and attorneys 
and the Court

5. Create a controversy/the magical art of 
misdirection

Maintaining Juror Interest
Think about word choices

Ernest Hemingway was reportedly 
challenged to write a six-word story.

The outcome?

“For sale: baby shoes, never used.”

The point: You can tell a powerful story 
with a minimum amount of words
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How Attorneys Use the Courtroom as a 
Stage: Selecting the Best Body Distances

Seinfeld- the “close talkers”
(zone of personal comfort/social space)

Approaching the witness

Standing behind witness

Visual Communications

Go to crime scene

Use words to enable jury to visualize the 
facts “in their minds eye”

Draw diagrams

Use computer animation/morphs

Reenactments

Visual explanations/demonstrations

Visual Communications

The best trial lawyers and expert 
witnesses were the best kindergarten 
students.

Why?

Show and Tell

A combination of visual and verbal
communication increases 
comprehension by 50% over verbal 
communication
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TEACH, DON’T TESTIFY©

When you testify the judge or jury has 
two options:

1. Believe you; or

2. Don’t believe you

TEACH, DON’T TESTIFY©

When you teach, regarding an issue or 
topic which is the subject of the evidence 
you are presenting to the Court…

No one ever stops to consider whether 
they should believe you or not…

You will have created an environment in 
the courtroom most similar to the 
classroom.

TEACH, DON’T TESTIFY©

How?

Get out of the witness box

Stand in front of the jury

Teach by making reference to a chart or 
diagram or better yet, explain it as you 
draw it 
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Above all else:

It is crucial that you understanding that as a 
witness you are not an active combatant 
in the litigation process for one side or 
the other; you are above the fray, and are 
only functioning in the role of testifying 
about what you saw or what you did 
(Fact Witness) or in an advisory or 
educational role (expert witness) to 
the finder of fact (judge or jury). 

Above all else:

BE HONEST

BE PROFESSIONAL

BE PREPARED

STAY ABOVE THE FRAY, LET THE 
LAWYERS BE THE ADVOCATES

Thank you for what you do

Lawrence Jay Braunstein, Esq.
Braunstein & Zuckerman, Esqs.

123 Main Street, 17th Floor
White Plains, New York 10601

(914) 997-6220
ljbraunstein@bzesqs.com


